Trademark Trial and Appeal Board Electronic Filing System. hitp://estta. uspto.gov

ESTTA Tracking number: ESTT A4795()
Filing date: 10/10/2005

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIATL AND APPEAT BOARD

Proceeding

91165792

= Defendant

. Phasedata Corp.

| Phasedata Corp.

1711 S. Carson St. Suite 4a
{ Carson City, NV 89701

| Anthony Maza

1 PHASEDATA CORP

{ Suite 4A 711 8. Carson St.
1 Carson City, NV 89701

| Motion to Compel Discovery

: Anthony Maza

uspto@Phasedata.com

+ /Anthony Maza/

1 10/10/2005

1 6 MotionToCompellDiscovery.pdf ( 45 pages )




Phasedata Corp.

Box 7711

Jupiter, FL 33468-7711
561-427-7221

Fax: 561-427-7237

In the matter of trademark application Serial Number: 78/433,790

Opposition No. 91165792

For the mark : PHASE

Filed June 11, 2004 Phase Forward Incorporated
V.
Phasedata Corp.

APPLICANT’S MOTION TO COMPEL RESPONSES TO APPLICANT’S
DISCOVERY AND FOR SANCTIONS

Pursuant to Rule 2.120(e) of the Trademark Rules of Practice,
Applicant moves the Board to order Opposer to immediately respond to Applicant's
previously served Interrogatories and Requests for Production of Documents and
Things, and impose sanctions against Opposer.
The facts and argument in support of Applicant's motion are set forth in Applicant’s

Memorandum in Support of this Motion.

Respectfully submitted

/Anthony Maza/
Anthony Maza
Phasedata Corp.
Anthony Maza
Box 7711

Jupiter, FL 33468-7711

(561) 427-7221

Fax: (561) 427-7237

Enclosures:

-Applicant's Memorandum In Support Of Its Motion To Compel Responses To
Applicant's Discovery and For Sanctions.

-Applicant’s First Request For Production of Documents and Things, and Applicant’s
First Set of Interrogatories.

-Letter Dated September 26, 2005

-Letter Dated September 26, 2005

-Letter Dated September 29, 2005



CERTIFICATE OF SERVICE

I hereby certify that on the 15 day of August, 2005, I caused the

foregoing: 1) APPLICANT’S FIRST SET OF INTERROGATORIES TO OPPOSER; 2)
APPLICANT’S FIRST REQUEST FOR PRODUCTION OF DOCUMENTS AND
THINGS; 3) NOTICE OF RULE 30(b)(6) DEPOSITION; and 4) STIPULATION
UNDER RULE 30(b)(7) TO TAKE TELEPHONE DEPOSITION, to be served via
Overnight Courier, postage prepaid, in an envelope addressed to:

M. Kelly Tillery, Esquire

3000 Two Logan Square

18™ and Arch Streets
Philadelphia, PA 19103-2799

By:

Anthony Maza, President
Phasedata Corporation
Box 7711

Jupiter, FL 33468

(561) 427-7221
amaza@phasedata.com

DATED:




TRADEMARK CERTIFICATE OF SERVICE

The undersigned hereby certifies that, on the date set forth below, the document
identified below is being served on M. Kelly Tillery, Esquire, via United States Mail,
postage prepaid, by depositing a copy thereof within a sealed package bearing the
addressee information set forth below.

Date of Service: October 11, 2005

Title of Document: APPLICANT’S MOTION TO COMPEL RESPONSES TO
APPLICANT’S DISCOVERY AND FOR SANCTIONS

APPLICANT’S MEMORANDUM IN SUPPORT OF ITS
MOTION TO COMPEL RESPONSES TO APPLICANT’S
DISCOVERY AND FOR SANCTIONS

Place of Mailing: Jupiter, Florida

Name of Party Served:

M. Kelly Tillery, Esquire
3000 Two Logan Square

18" and Arch Streets
Philadelphia, PA 19103-2799

Certificate of Mailing by Express Mail

By:

Anthony Maza, President
Phasedata Corporation
Box 7711

Jupiter, FL 33468

(561) 427-7221
amaza@phasedata.com



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In re Trademark Application of
PHASEDATA CORP.

Filed June 11, 2004
OPPOSITION NO.: 91165792
Published in the Official Gazette on June 7, 2005 : SERIAL NO. 78/433,790

Mark: PHASE

PHASE FORWARD INCORPORATED,
Opposer,
V.
PHASEDATA CORP., :
Applicant.

APPLICANT’S MOTION TO COMPEL RESPONSES TO APPLICANT’S
DISCOVERY AND FOR SANCTIONS

I.  INTRODUCTION

Applicant, Phasedata Corporation, moves the Board to compel responses to
Applicant’s outstanding discovery served on Opposer on August 15, 2005. To date,
Opposer has not responded to Applicant’s discovery; not requested an extension of time
to respond, and not worked with Applicant to address these discovery issues. In light of

Opposer’s transgressions, Applicant also seeks appropriate sanctions against Opposer.

II. FACTS
A. Applicant is entitled to registration of the mark PHASE.
Applicant has used the mark PHASE since 2000, relating to Computer software
for online database management of content, customers and orders for use by

businesses in conducting e-commerce. There is no similarity in the applicant’s



PHASE mark (Registration No. 78,433,790) and the Opposer’s PHASE
FORWARD mark (Registration No. 2,366,760). Opposer is not known as
PHASE, has no product line using the term PHASE, does not engage the same
customers or industries and there are no similarities in the description of goods

and services of the two marks.

B. Opposer Has Failed To Respond To Applicant 's Discovery Or Even Request An
Extension Of Time.
Applicant served its first set of discovery on August 15, 2005, to which responses
were due September 23, 2005. A copy of Applicant's Interrogatories and Requests

for Production with Certificate of Service are attached hereto as Exhibit A.

On September 26, 2005, Applicant received an email letter from Christopher D.
Olszyk, Jr., Paralegal for M.Kelly Tillery, Esq., counsel for Opposer, declaring
that Opposer was unilaterally taking a 10-day extension of time to respond to
Applicant’s discovery requests. A copy of Mr. Olszyk's letter is attached hereto as
Exhibit C. It should be noted that Opposer claims Applicant’s mailing of
Discovery requests were August 23, 2005. Even this date required a response
from Opposer on or before September 28, 2005. This was the absolute last day
that Opposer had to respond, including the five mailbox days because the
discovery was served by mail.

As of Tuesday October 11, 2005, no responses or documents have yet been

received. The reason for the delay stated in Opposer counsel's letter was that they



were " in the process of answering the Discovery Requests " See Olszyk Letter,
Exhibit D. Despite this stated "reason," no responses or partial responses to any of
Applicant's Interrogatories or Document Requests were given.

Applicant objected to this unilateral discovery extension, made by email on the
last day that responses were due, in an email response dated September 26, 2005.
A copy of Applicant’s email letter is attached hereto as Exhibit C. Applicant
advised Opposer that sanctions would be sought if discovery responses were not
forthcoming. In an attempt to resolve this problem, Applicant received no
discovery responses and only an email response from Opposer’s counsel, Mr.
Tillery, unilaterally designating its own discovery schedule. A copy of Mr.

Tillery’s letter is attached hereto as Exhibit D.

III. ARGUMENT

As outlined in the facts above Opposer is delaying this proceeding by ignoring the
Scheduling Order and unilaterally designating its own discovery schedule. Opposer did
so without first contacting Applicant to request an extension of time to respond to the
outstanding discovery. Even though fourteen days have passed since Applicant's self-
imposed discovery extension, no responses or documents have been received. This type
of conduct should not be condoned or allowed to continue.

A. Applicant is entitled to an Order Granting Motion to Compel.

Failure to timely respond to discovery requests, without filing a motion to extend
time to respond, is grounds for granting a motion requesting an order to compel

response and production. Envirotech Corp. v Compagnie Des Lampes, 219 USPQ



448, 450 (TTAB 1979). In Envirotech, the Board granted an applicant's motion to
compel where Opposer’s counsel failed to respond to properly served discovery
requests and never filed a motion to extend time to respond. In the present case, after
receiving Opposer counsel's sua sponte extension of time, Applicant sent a letter to
Opposer's counsel to request responses. Applicant still has not received any
responses to its discovery, even after the expiration of Opposer's self imposed
deadline. Applicant is also not aware of any motion to extend.

Applicant is also seeking to cancel Opposer's PHASE opposition. Applicant has
made a good faith effort to resolve this discovery dispute, to no avail.

Furthermore, Applicant made himself available on October 10, 2005 for
telephone deposition as requested in Opposer’s Notice of Rule 30(b)(6) Deposition
dated August 8, 2005. Opposer, through Opposer’s secretary, declined to conduct the

deposition and postponed it indefinitely.

B. Applicant Is Entitled To Sanctions

"Parties (and their attorneys or other authorized representatives) [are expected] to
cooperate with one another in the discovery process, and [the Board] looks with extreme
disfavor upon those who do not" (emphasis added). TBMP §412.01. The Board
emphasized the primacy of this rule in dealing with a discovery dispute over which party
must respond to discovery first by stating, "[I]t is imperatively not the prerogative.. .for
parties or their counsel to unilaterally impose conditions upon the sequence and timing of

discovery which are not provided by the rules governing practice before the Board."



Giant Food v Standard Terry Mills 213 USPQ 626, 632 (TTAB 1986). Failure to
respond to discovery can subject a party to sanctions under Rule 527.03 of the TBMP.

In particular, a party may be found to have "forfeited its right to object to the discovery
request on its merits." TBMP §527. In Envirotech, the Board ordered as a sanction that
pending interrogatories be answered fully and without objection. "Under the Board's
discovery practice, a party who fails to respond to a request for discovery during the time
allowed therefore is deemed to have forfeited his right to object to the request on its
merits, unless he can show that failure to timely respond was the result of excusable
neglect," Envirotech at 449, citing Crane v. Shimano Industrial Co., Ltd. 184 USPQ 691

(TT&A Bd. 1975).

The facts of this case are particularly egregious since Opposer’s counsel did not
even contact Applicant to request an extension during the pendency of Applicant’s
discovery and then waited until the last possible day to send email unilaterally setting
Opposer’s own timetable for responding. No reason was given for the extension of time.
Despite this, Opposer not only failed to provide a partial response to any of Applicant’s

discovery, Opposer has still not responded.

To simply allow Opposer to set its own discovery schedule and provide responses
after the response deadline, without sanctions, would signal that the Board condones this
type of behavior and make the discovery rules meaningless. It should be noted that
Opposer’s conduct has prevented Applicant from timely registering it’s mark and has

delayed this proceeding.



Opposer is merely delaying the inevitable outcome of these proceedings. Conversely,
Applicant seeks to resolve this matter as quickly and expeditiously as possible, and is
therefore aggressively pursuing discovery. No reasons were provided by Opposer
indicating any burden or problem in providing responses or partial responses to
Applicant’s discovery by the original due date. No objections to any discovery requests
were raised. Opposer never indicated that it would actually produce documents and
things responsive to Applicant’s discovery requests by its self imposed due
date, only "responses." If any of the requests were objectionable, Opposer could and
should have raised these objections prior to the September 23, 2005 due date to respond.

Most importantly, Opposer has not even honored its unilateral extension.



IV. CONCLUSION

In view of the foregoing, Applicant moves the Board to order Opposer to
immediately and without delay provide both responses and documents responsive
to Applicant’s previously served Interrogatories and Requests for Production of
Documents.

Applicant further requests that the Board order Opposer to do so without
any objection on the merits, as Opposer has forfeited its right to do so.

Finally, Applicant requests that no extension of time be granted to
Opposer which would further delay these proceedings and delay Applicant’s

registration of the mark PHASE.

Respectfully submitted,

Anthony Maza

Phasedata Corp.
Anthony Maza

Box 7711

Jupiter, FL 33468-7711
(561) 427-7221

Fax: (561) 427-7237



Exhibit A: Discovery Requests:

Phasedata Corporation
P4 Box 7711
7 TR Carparation Jupiter, Florida 33468
- 1-800-587-6427
fax: (561) 427-7237

o

Anthony Maza

Box 7711

Jupiter, FL. 33468
561.427.7221
amaza@phasedata.com

August 15, 2005
Via Overnight Courier

M. Kelly Tillery

Pepper Hamilton LLP

3000 Two Logan Square 18th and Arch Streets
Philadelphia, PA 19103-2799

Re: Phase Forward Incorporated v. Phasedata Corporation
Discovery Requests: Interrogatories, Production of

Documents and Deposition
Opposition No. 91165792 PHASE

Dear Mr. Tillery:

Enclosed, please find a copy of Applicant, Phasedata Corp’s first set of
interrogatories to Opposer, First Request for Production of Documents and Things, and
Notice of Rule 30(b)(6) Deposition. Please provide your responses to the Interrogatory
and Document Requests within thirty (30) days of service. Also, please take note that the
proposed Deposition date is October 17, 2005. I have enclosed a Rule 30(b)(7)
Stipulation proposing to conduct the deposition via telephone. Please contact me if there
is a problem with the Deposition date or means of deposition proposed.

If you have any questions or wish to discuss a resolution to this matter, please
contact me at your earliest convenience.

Sincerely,

Anthony Maza
President
Phasedata Corp



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In re Trademark Application of
PHASEDATA CORP.

Filed June 11, 2004
OPPOSITION NO.: 91165792
Published in the Official Gazette on June 7, 2005 : SERIAL NO. 78/433,790

Mark: PHASE

PHASE FORWARD INCORPORATED,

Opposer,
V.

PHASEDATA CORP.,

Applicant.

APPLICANT’S FIRST SET OF INTERROGATORIES TO OPPOSER

Pursuant to Rule 33 of the Federal Rules of Civil Procedure and Rule

2.120 of the Trademark Rules of Practice (37 C.F.R. § 2.120), Applicant, PHASEDATA

CORP (“Applicant” or “Phasedata”) serves its first set of interrogatories upon Opposer,
PHASE FORWARD INCORPORATED, (“Opposer” or “PHASE FORWARD”) to be
answered fully in writing under oath. A copy of the answer shall be served upon
Applicant within thirty (30) days after the service hereof. To the extent permitted by Rule
26 (e) of the Federal Rules of Civil Procedure, these interrogatories are to be deemed
continuing and the answers hereto are to be supplemented upon Opposer’s acquisition of

further or additional information.



INSTRUCTIONS and DEFINITIONS

1 These interrogatories are directed to Opposer, PHASE FORWARD,
Opposer’s corporate officers, directors, employees, agents, servants, assigns,
representatives, past and present, and unless privilege is claimed, each and every
attorney, past and present, of each and every such individual or entity, and any other
person acting on Opposer’s behalf or with Opposer’s authority.

2. The terms “Opposer” and “you” or “yours” mean and refer to the
Opposer, PHASE FORWARD, its subsidiaries and any merged or acquired subsidiaries;
its predecessors, or controlled, controlling, or affiliated companies; and Opposer’s past
officers, employees, agents, representatives, attorneys, or any other person acting on
Opposer’s behalf or with Opposer’s authority, all to the fullest extent the context permits.

3. The term “Applicant” means and refers to the Applicant,
PHASEDATA, and includes the Applicant herein, its predecessors in business, and their
officers, directors, agents, employees and attorneys, both past and present, or any other
person acting on Applicant’s behalf or with Applicant’s authority.

4. “Person” when used in these requests includes any natural person.
corporation, association, partnership, business, government agency and any other entity.
Whenever You are asked to identify a person, give the full name, address, phone number
and employment of the Person.

5. “The term “Applicant’s Trademarks” and similar terms means and
refers to the collection of Applicant’s Trademarks, the subject of Registration No.
78,122,416 (PHASE ENGINE®) for the goods and services described in the Registration

and Trademark Application Serial No. 78/433,790 (PHASE) for the goods set forth in the



aforesaid Application.

6. “The term “Opposer’s Trademarks” and similar terms means and
refers to the collection of Opposer’s Trademarks, the subject of Registration Nos.
2,366,760 (PHASE FORWARD) 2,580,055 (PHASE FORWARD & Design) and
2,599,003 (PHASE FORWARD & Design) for the goods and services described in each
Registration.

7. The term “Document(s)” is used herein in its customary broad
sense as defined in Rule 34 of the Federal Rules of Civil Procedure, including but not
limited to any written or recorded material, correspondence, memoranda, reports,
journals, ledgers, books, brochures, advertisements, promotional materials, invoices bills
of materials, purchase orders, proposals, working papers, contracts, customer lists,
drawings, notes of telephone conversations or other communications, electronic mail,
voice mail, video tapes, audio tapes, photographs (prints as well as negatives),
electronically stored data, computerized database, backup tapes or diskettes of such
information and all other data compilations from which information can be obtained,
including the originals and all non-identical copies of such materials; and copyrights,
copyright applications, assignments, agreements, licenses and other official documents
and legal instruments in the possession, custody or control of Opposer or any of its
officers, agents, or employees and/or Opposer’s attorneys. The term ‘“document” or
“documents” also includes all copies that are not identical with the original.

8. “Refer to” or “relate to” means constituting, defining, describing.
discussing, involving, concerning, containing, embodying, reflecting, identifying, stating,

analyzing, mentioning, responding to, referring to, dealing with, commenting upon, or in



any way pertaining to.

9. The term “identify” requires and includes the following
information (a) the name of the person, firm or corporation whose identity is sought; (b)
the current business address and occupation; and (c) in the case of an individual, the last
known home address and if the individual is employed by Opposer, his position and title
as such.

10. With respect to documents, the term “list” means to give the date,
title, origin, author, addressee and the identity of all persons who receive copies, as well
as to describe the document sufficiently to enable the Applicant to know what the
document is, and to retrieve it from a file; and further; to “list” a document means to give
the name, address, position or title of the person who has custody of the document
whether or not it is in the possession of and subject to the control of the Opposer.

11 As used herein, “and” as well as “or” shall be construed either
disjunctively or conjunctively as necessary in order to bring within the scope of the
request all documents and things which might otherwise be construed to be outside its
scope.

12. As used herein, the singular shall always include the plural and the
present tense shall always include the past tense and the use of male, female or neutral
gender in these requests incorporates all genders and should not be construed to limit the
information requested in any way.

13. “Date” means the exact day, month, and year, if ascertainable and,
if not, Your best approximation thereof.

14. “Person” when used in these interrogatories shall include any



natural persons, corporation, association, partnership, business, government agency and
any other entity. Whenever you are asked to identify a person; give the full name,
address, phone number and employment of the person.

15. When responding to these requests, please set forth each request
prior to Your response.

16. If any Document or thing is withheld from the production due to an
objection or privilege, state the nature of the Document or thing withheld and the basis
for which the objection or privilege.

17. You may not give lack of information or knowledge as a reason for
failure to answer any interrogatory, unless you state that you have made reasonable
inquiry and that the information known to you or readily obtainable by you is insufficient
to enable you to answer.

18. These requests are to be regarded as continuing and You are
requested to provided promptly by way of supplementary responses and production
thereto, such additional Documents or things as may hereafter be obtained by You or any
Person or entity acting on Your behalf which will augment or otherwise modify any

responses or production responsive to the following requests.

INTERROGATORIES

INTERROGATORY NO.I:

Identify each officer and managing agent of Opposer.

INTERROGATORY NO.2:



Identify each state, county or city (including District of Columbia) in the United
States, its territories and possessions, in which Opposer:

(a) is registered to do business (and/or incorporated);

(b) is qualified under applicable law to do business as a foreign
corporation;

(c) is presently doing business, either directly or indirectly, or selling,
either directly or indirectly, the products or services;

(d) maintains its corporate headquarters (include exact street address
of Opposer’s main office);

(e) maintains, owns or leases office space; and

(f) identify each Person for which an answer is supplied in parts (a)-

(e) hereof.

INTERROGATORY NO.3:
Identify and describe each good or service provided by You under Your Marks,
including:

(a) the dates of use of Your Marks in connection with each good or
service;

(b) the geographic areas (by city and state) in which Applicant
conducts business (including sales, marketing and distribution of
goods) using the term PHASE FORWARD;

(c) the individuals, retail stores, or other purchasers to whom the

goods or services were sold or distributed; and



(d) all Persons with knowledge thereof and all Documents relating

thereto.

INTERROGATORY NO 4.
Describe in detail the type of business conducted by Opposer since its business
formation, including industries served and goods or services created, manufactured,

produced, sold or distributed.

INTERROGATORY NO.5:
State in detail the retail and/or wholesale prices of all goods and services sold or
leased or otherwise provided by Opposer under your marks since its business formation

and the methods used to determine these prices.

INTERROGATORY NO.6:

Described how You created, conceived, selected, cleared, adopted, acquired, or
otherwise made the decision to use the words PHASE FORWARD as a Mark for Your
goods specified in Class 09, and identify all Persons with knowledge thereof and all

Documents relating thereto.

INTERROGATORY NO.7:
State whether any searches, surveys, investigations, analyses, or studies were
conducted by Opposer or any person on its behalf (including its attorneys) to determine

whether the designation PHASE was available as a trademark or trade name and if so;



identify each such search or investigation.

INTERROGATORY NO.8:
State whether Opposer or any party on Opposer’s behalf has requested any
opinions, legal or otherwise, of any type regarding the right to use the mark PHASE and

if so, identify each such opinion.

INTERROGATORY NO.9:

Identify and describe Your first use, including in the United States commerce of
Your Marks or any trademark, service mark, trade name, name, word, design, term or
phrase that includes the words PHASE, including but not limited to the Date of first use

in commerce, all Persons with knowledge thereof, and all Documents relating thereto.

INTERROGATORY NO.10:

Identify and describe the circumstances by which You first became aware of
Applicant’s use of the mark PHASE ENGINE®, including but not limited to the Date
upon which You first became aware of such use, all Persons with knowledge thereof, and

all Documents relating thereto.

INTERROGATORY NO. 11:
Identify and describe the circumstances by which You first became aware of
Applicant’s Registration of the PHASE ENGINE® mark, including but not limited to the

Date upon which You first became aware of such Registration, all Persons with



knowledge thereof and all Documents relating thereto.

INTERROGATORY NO.12:

Identify and describe the circumstances by which You first became aware of
Applicant’s use of the mark PHASE, including but not limited to the Date upon which
You first became aware of such use, all Persons with knowledge thereof, and all

Documents relating thereto.

INTERROGATORY NO. 13:

Identify and describe the circumstances by which You first became aware of
Applicant’s Registration Application of the PHASE mark, including but not limited to the
Date upon which You first became aware of such Registration, all Persons with

knowledge thereof and all Documents relating thereto.

INTERROGATORY NO. 14:

Identify and describe the manner of advertising, marketing, solicitation,
promotion and distribution, and all media through which You or any Person on Your
behalf have advertised, marketed, solicited, promoted and distributed, are advertising,
marketing, soliciting, promoting and distributing, or intend to advertise, market, solicit,

promote and distribute goods and services under Your Marks.

INTERROGATORY NO. 15:

List all publications (including newspapers, trade journals, television, radio,



internet and other media outlets) in which Opposer has advertised each of the goods
specified in Class 09 (Opposer Registration No. 2,366,760) under the term PHASE

FORWARD® and the dates thereof.

INTERROGATORY NO. 16:

List all publications (including newspapers, trade journals, television, radio,
internet and other media outlets) in which Opposer has advertised each of the goods
specified in Class 09 (Opposer Registration No. 2,366,760) under the sole term PHASE

and the dates thereof.

INTERROGATORY NO. 17:

State whether Opposer or Opposer’s goods or services have ever been referred to by the
sole term “PHASE” in any publications (including newspapers, trade journals, television,
radio, internet and other media outlets) and, if so, list all publications in which Opposer

or Opposer’s goods or services have been referred to by the sole term “PHASE”.

INTERROGATORY NO. 18:

State the exact nature (including customers, users, purposes and all FDA guidelines and
historical records of guidelines) of “clinical trials” used in connection with goods
specified in Class 09 as stated in the goods and services of the PHASE FORWARD
(Registration No. 2,366,760) mark and all Persons with knowledge thereof and all

Documents relating thereto.



INTERROGATORY NO. 19:

State the exact nature (including products, services and purposes) of “pharmaceutical
products and medical devices” used in connection with goods specified in Class 09 as
stated in the goods and services of the PHASE FORWARD (Registration No. 2,366,760)

mark and all Persons with knowledge thereof and all Documents relating thereto.

INTERROGATORY NO. 20:

State the exact nature (including programming languages, proprietary claims, third party
contributions, testing procedures, hardware requirements, and software developers) of all
“computer software” used in connection with goods specified in Class 09 as stated in the
goods and services of the PHASE FORWARD (Registration No. 2,366,760) mark and all

Persons with knowledge thereof and all Documents relating thereto.

INTERROGATORY NO. 21:

State the exact and entire process (including initial actions, people involved, technical
channels, hardware, software, software development, means, method of operation,
performance measurement, procedures, electronic systems, and methods of
communications) of “management of clinical trials of pharmaceutical products and
medical devices” in connection with goods specified in Class 09 as stated in the goods
and services of the PHASE FORWARD (Registration No. 2,366,760) mark and all

Persons with knowledge thereof and all Documents relating thereto.

INTERROGATORY NO. 22:



State the exact and entire process (including initial actions, people involved, technical
channels, hardware, software, software development, means, method of operation,
performance measurement, procedures, electronic systems, and methods of
communications) of “management of data resulting there from” in connection with goods
specified in Class 09 as stated in the goods and services of the PHASE FORWARD
(Registration No. 2,366,760) mark and all Persons with knowledge thereof and all

Documents relating thereto.

INTERROGATORY NO. 23:

State the exact nature (including content, fields, acquisition methods, and types of people
and systems generating the data) of “data resulting there from” in connection with goods
specified in Class 09 as stated in the goods and services of the PHASE FORWARD
(Registration No. 2,366,760) mark and all Persons with knowledge thereof and all

Documents relating thereto.

INTERROGATORY NO. 24:

For each calendar year since commencement of use of the term PHASE
FORWARD state each item and amount expended by Opposer both in the United States
and internationally, in the advertisement of each item that relates to the description of
goods and services, that you specifically opposed in Your Opposition filing, specified in
Class 09 of Applicant’s registration application for the mark PHASE (Applicant Serial
No. 78,433,790) namely, “Computer software for online database management of

content, customers and orders for use by businesses in conducting e-commerce”.



INTERROGATORY NO. 25:

For each calendar year since commencement of use of the term PHASE
FORWARD state each item and the amount of sales of each item, by Opposer in the
United States and internationally, of goods and/or services that relates to the description
of goods and services specified in Class 09 of Applicant’s registration application for the
mark PHASE (Applicant Serial No. 78,433,790) namely, “Computer software for online
database management of content, customers and orders for use by businesses in

conducting e-commerce”.

INTERROGATORY NO. 26:
Identify each person employed by Opposer and each outside agent or agency
retained by Opposer who has been or now is responsible for:
(a) marketing, advertising and promotion; and
(b) bookkeeping and accounting with respect to any goods or services
offered for sale or sold under the trademark or trade name or any

variation thereof.

INTERROGATORY NO. 27:

State whether Opposer has received any inquiries (including but not limited to
telephone calls, mail, email, orders, complaints or similar communications) as to whether
its goods furnished under the designation PHASE FORWARD are associated with,

sponsored by, or in any manner connected with Applicant, and if so, identify each such



inquiry.

INTERROGATORY NO.28
Identify any additional goods or services not specified in Class 09 (Opposer

Registration No. 2,366,760) for which Opposer currently uses the designation PHASE.

INTERROGATORY NO.29

Identify each class of customers for products and services affiliated with the PHASE
FORWARD Mark, including without limitations, manufacturers, wholesalers and
retailers to whom goods and services affiliated with the PHASE FORWARD mark have
been sold, offered for sale, marketed, distributed, and advertised since the date of first use

to the present.

INTERROGATORY NO.30
Identify the channels of trade and distribution within which the products and
services affiliated with the PHASE FORWARD mark are offered or intended to be

offered.

INTERROGATORY NO.31

State whether Opposer or any person acting for or on its behalf has ever provided
collectively “Content, Customer and Order Management” software to any businesses
conducting e-commerce as specified in Class 09 of Applicant’s registration application

for the mark PHASE (Applicant Serial No. 78,433,790) namely, “Computer software for



online database management of content, customers and orders for use by businesses in

conducting e-commerce”.

INTERROGATORY NO. 32

State whether Opposer or any person acting for or on its behalf has conducted any
type of inquiry or investigation of Applicant or their adoption or registration application
of the PHASE mark and/or their adoption or registration of the PHASE ENGINE® mark,
and, if so, state the date the inquiry or investigation was conducted; identify each person

who conducted and reviewed it; and state with specificity the findings that were made.

INTERROGATORY NO.33

State whether Opposer or any person acting for or on its behalf has obtained any
statements or opinions, either oral or written, regarding any issues in this opposition
proceeding, and, if so, state the date the statement or opinion was obtained by
Respondent; identify the person or persons who rendered each statement or opinion;
identify the person or persons who received each statement or opinion; and describe the
subject matter about which the persons rendering such statements or opinions were

consulted or retained.

INTERROGATORY NO.34
State whether Opposer or any person acting for or on its behalf has consulted
with or retained the services of any expert or intends to consult with as an expert witness

regarding any issues in this opposition proceeding, and, if so, state the date the expert



opinion was obtained by Opposer; identify each such expert; identify all documents upon
which said expert will base his or her opinion; and describe the subject matter about

which the expert was consulted or retained.

INTERROGATORY NO. 35:
Identify all Persons who participated in any in the preparation of the answers or
responses to these interrogatories and state specifically, with reference to interrogatory

number, the area of participation of each such person.

Respectfully submitted
Anthony Maza

Anthony Maza
President

Phasedata Corp

Box 7711

Jupiter, FL 33468
(561) 427 7221
amaza@phasedata.com

DATED:

























































